centerforconstitutionalrights

on the front lines for social justice

‘ September 17, 2010
Freedom of Information Policy Office
ATTN: James Hogan, Chief
Department of Defense
1155 Defense Pentagon
Washington, DC 20101-1155

Re: FREEDOM OFINFGRMATION ACT-APPEAL -~ Case No. 10-F-1242

Dear Mr. Hogzm,

On June 30, 2010, the Center for Constitutional Rights (“CCR™) filed a request
for information under the Freedom of Information Act (“FOIA”™) inter alia “seeking all
records, regardless of format, medium, or physical characteristics, and including
electronic records and information, audiotapes, videotapes and. photographs, that reflect,
relate or refer to... the May 31, 2010 Israeli military operation that occurred in
international waters in the Mediterranean Sea involving a six-boat flotilla headed to Gaza
with humanitarian supplies, including the U.S.-registered ‘Challenger I' and the
Comoros-registered: ‘Mavi Marmara,” which was forcefully intercepted by the. Israeli
Defense Forees; resulting in the death-of 9 passengers on board the Mavi Marmara
including one U.S. citizen and the injury of many more.” See Exhibit A.

In a letter from Paul J. Jacobsmeyer dated July 19, 2010 and postmarked Euly 21,
2010, the DOD issued an interim response, denying our requests for a fee waiver, a
: Inmtatlon of fees aud expedlted processmg See Exh1b1t B.F ’

Pursuant to the Freedom of Information Act, 5 US.C. § 552(a)(6) CCR- hereby
appeals the DOD’s denials- of -our requests for & fee waiver, a limitation of fees, and
expedited processing.

Fee Waiver

CCR qualifies for a fee waiver on the grounds that the information it seeks “is in
the public interest because it is likely to confribute significantly to the public
understanding of the activities or operations of the government and is not primarily in the
commercial interest of the requester|s],” 5 U.S.C. § 552(a)(4)(A)(ii) as well as because

! While this appeal letter is submitted within the time-frame set out under the regulations (i.e., 60-days
from the date of the letter), CCR believes that the date should begin to run not from the date of the letter,
but rather, from the date with the FOIA response letter was mailed {July 21, 2010},
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CCR is a representative of the news media, as it engaged in the dissemination of
information to the public as one of its primary activities. See 5 U.S.C. §
552(a)(4)(A)()AD. As demonstrated herein, the DOD erred in concluding that CCR
does not qualify for a fee waiver under either of these provisions.

1. CCR qualifies for a fee waiver on the grounds that disclosure will contribute to
the public understanding of government activities.

LContrary to the DOD’s_findings in its response, CCR qualifies for a fee waiver on
the grounds that disclosure of the requested records is in the public interest and because
disclosure “is likely to confribute significantly to the public understanding of the
activities or operations of the-government and is not primarily-in the commercial interest
of the requester[s].” 5 U.S.C. § 552(a)}(4)(A)(iii). Disclosure in this case meets the
statutory criteria, and a fee waiver would fulfill Congress’s legislative intent in amending
FOIA. See Judicial Watch, Inc. v. Ressotti, 326 F.3d 1309, 1312 (D.C. Cir. 2003)
(*Congress amended FOJIA fo ensure that it be ‘liberally construed in favor of waivers for
noncommercial requesters.”” (citation omitted)).

The public has an interest in knowing about infer alia the manner in which the
federal government prepared for, and responded to, information regarding a possible
attack on the flotilla destined for Gaza in May 2010. The DOD Response appears to
concede this point, at p. 3, but submits that the DOD itself would not have receptive
records. {Although the subject of thetequested records may concern the operations or
activities of the Federal government, these records would net:primarily be expectedto be
held by OSD{Office of the Secretary of Defense] or the Joint Staff {J3j-and would
therefore inform the public of operations of the Federal government.”) (emphasis added).
As demonstrated below, because of the mandates, structure, mission and focus of both the
OSD and the JS, including in regard to the Middle East generally, and policies related to
Israel dnd Gazd, specifically, this statement is incorrect, and the public understanding of
U.S. policies, activities and operations in relation to the issues raised in the FOIA
Request will be served by receiving records from the OSD and IS.

The OSD, as the principal staff element of the Secretary of Defense and also
including the entire staff of the Secretary of Defense, the immediate offices of the
Secretary and Deputy Secretary of Defense, the five Under Secretaries in the fields of
Acquisition, Technology & Logistics; Comptroller/Chief Financial Officer; Intelligence;
Personnel & Readiness; and Policy, would be able to access the information requested. It
is recalled that Israel is the “largest curnulative recipient of U.S. foreign assistance since
World War 11, and that “[a]lmost all U.S. bilateral aid to Israel is in the form of military
assistance,” and as such, the DOD and the offices enumerated in the OSD wounld have

**1J.8. Foreign Aid to Israel,” Congressional Research Service, (Jeremy M. Sharp, Specialist in Middle
Bastern Affairs), Dec. 4, 2009, Summary, available at: hitp//www.fas.org/sgp/ers/mideast/RL33222 pdf,
3

Id.
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- significantinterests in U.S. policies towards Israel, including its blockade of Gaza.
Additionally, the DOD views Israel and Egypt as both non-NATO allies, meaning that

~Terael and Egypt are exceptionally close allies who have a close working relationship
with the Defense Department and receive military and financial advantages not available
to other non-NATO countries.

Furthermore, there is an MOU between Israel and the United States that
recognizes “the threat to Israel of hostile and terrorist activity from Gaza, including
weapons smuggling and the buiid-up of terrorist capabilities, weapons and
infrastructure,” and agrees that beth countries would participate in “enhanced intelligence
fusion with key international and coallnon naval forces and other appropriate entities to
address weapons suppiy to Gaza, ** Tsrael has publiclysaid that it went aboard the
Flotilla because of concerns of weapons smuggling. The MOU also calls for “enhanced
sharing of information and intelligence that would assist in identifying the origin and
routing of weapons being supplied to terrorist organizations in Gaza.” The MOU
necessarily encompasses the OSD-whose responsibilities include, but are not limited to:
“initiat[ing] programs, actions, and taskings to ensure adherence to DoD policies and
national security objectives, and [} ensur[mg] that programs are designed to
accommodate operational requirements.” > Therefore, it is likely that your office would
know about this incident and what steps the United States took, and continues to take, in
securing the rights and protections of its citizens and their property; what steps the
United States took and continues to take to ensure that civilians of all nationalities who

.are engaged in humanitariarrmissions are protected ffom attack;-and the U.S. pelicy in
relation to the blockade efGaza in relation tothe st of pr0h1b1te¢goods and the delivery
of ramanitarian assistance to the civilian population of Gaza:

Indeed, the Secretary of Defense, Robert Gates, has confinmed the close
relationship between Israel and the United States and personally discussed “important
defense issues, both in our bilateral defense relativiiship and around the region” withthe = =
Israeli Defense Minister about one month before the attack on the flotilla.” After the
attack, Secretary Gates presented his views on the utility and purposes of the blockade of
Gaza.” He farther spoke about the Middle East peace process and the central role that the

* Memorandum of Understanding, reprinted in Haaretz, January 16, 2009, available at:
http://www.haaretz. com/news/text-of-u-s-isracl-agreement-to-end-gaza-arms-smuggling-1.268308. See
also United States, Israel Working to End Arms Smuggling into Gaza, Jan. 16, 2009, available af:
hitp://www.america.gov/st/peacesec-english/2009/January/20090116141010dmslahrelick0.0438959 html.
* OSD website: http://odam.defense.gov/omp/pubs/GuideBook/osd.htm.
§ Press Conference with Secretary Gates and Israeli Defense Minister Barak, Council on Foreign
Relations, April 27, 2010, available at:
hitp://www.cfr.org/publication/22004/press_conference_with_secretary_gates_and israeli defense ministe
Il barak april 2010 htm].

" Israel eases Gaza embargo, allows snack food in, Reuters, June 9, 2010, available at:
http://www.alertnet.org/thenews/newsdesk/L.DE658 1JK htm.
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o -gurrent-situation in-Gaza plays in that regard.® Secretary Gates also spoke with concern

... about the detenoratlon of relationship between Turkey and Israel following the aftack on
the flotilla.” It is apparent from these statements that he and his office closely follow
‘developments in and around Israel, and would be expected to have records related to U.S.
knowledge of, and reaction to, the attack on the flotilla, as set forth in the FOIA Request.

The Joint Staffs also is reasonably expected to have responsive records based on
the mission of the Joint Staffs.'® The Joint Chiefs of Staff has demonstrated-is
knowledge.of, and involvement in, formulating a U.S. response to the blockade and the
attack: through dxscussmms and joint projects between his office and Israeli
counterpoints;'* new storiesof a meeting held between the Joint Chiefs of Staff with
Israeli officials about Israeli naval operationsreport that they “discussed ways to
communicate a strategic message to the world, that Israel is not making this stuff up, that
aid flotillas can end up becoming weapons flotillas. =12

2. CCR is entitled to a fee waiver a5 an organization engaged in the dissemination of
information to the public.

CCR. is also entitled tc a fee waiver as an organization engaged in the
dissemination of information to the public as it is a “representative of the news media.” 3
U.S.C. §552(a)()(AXi)(). A “representative of the news media” either means any
person or entity that “gathers information of potential interest to a segment of the public,
uses its editorial skills to turn the raw materials into. a-distinct-work, -and distributes that

work to am-audience,” 5 TS.C. §552a){(4)(A)Gi)y or “refers to anmyperson actively

gathrering news for an entity that is organized and operated to publish or broadcast news
to the public.” 32' CFR 286.28 (e)(7)(1). 5U.S.C. §552(a)(4)(A)(ii) explicitly recognizes
“electronic dissemination” as a method of delivery of news. In defining and describing a
representative of the news media, there is no explicit statutory or regulatory requirement
that afi “‘orgafiization must demonstrate that [its] primary activity involves publishing or
- otherwise disseminating information to the public to qualify as a representative of the
news media. C.f, DOD Response.

¥ Robert Gates interview: US secretary of defence talks about Iran's nuclear programme and economic
sanctions with David Frost, Al Jazeera, June 10, 2010, available af;

http://english.aljazeera net/programmes/frostovertheworld/2010/06/20106 1091243602584 html.

? Adam Entous, [/.S. concerned at Turkey shifi: Gates, Reuters, June 9, 2010, available at:
http://www.reuters.com/article/IdUSTRE658 11220100605,

1 See, e.g., Director Responsibility Statement, available at http://www.jcs.mil/page.aspx7id=13.

" Admiral Michael G. Mullen to Arrive in Israel for Work Visit, 27 Jun 2010, available at:
http://idfspokesperson.com/2010/06/27/admiral-michael-g-mullen-to-arrive-in-israel-for-work-visit-27-jun-
2010/

* Joseph Nasr, Israeli inquiry into Gaza flotilla raid opens, Reuters, June 28, 2010, available at:
hittp://www.reuters.com/article/idUSLDE65ROK 420100628,
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+ vz public inferest organization engaged in litigation and advocacy can qualify as a
- “representative of the news media.” In Electronic Privacy Info. Center v..DOD, 241 F
‘Supp. 2d 5,11 (D.D.C. 2003), the court determined that the Electronic Privacy
Information Center (EPIC), a public interest research organization, was a representative
of the news media for the purposes of a fee waiver. In making this determination, the
critical question is whether the entity in question “gathers information of potential
interest to a segment of the public, uses its editorial skills to turn the raw material info a
distinct work, and distributes that work to an audience.” EPIC, 241°F. Supp. 2d at 11.

CCR-regilarly gathers information of potential interest to a segment of the public
and publishes in-depth reports on critical issues that affect litigation and has authored
reports on subjects such as Guantinamo, extraordinary rendition, and resettlement issues
and concerns of ex-detainees, among others.” In addition to publishing detailed reports,
we inform the news media, issue press releases, publicize our concems in leaflets,
pamphlets, posters, advertisements, newsletters, know-your-rights handbooks and
websites including through a “Facebook” page and a Twitter account, raise awareness by
mounting public action campaigns, and host and participate in events to inform the public
of civil: and international human rights issues. CCR also disseminates information
through its heavily subscribed website, - www.ccrjustice.org, and operates a listserv of
over 50,000 members that issues “action alerts” that notify supporters and the gemeral
public about developments and operations pertaining to CCR’s work. The website
addresses civil and human rights issues in depth, and serves as an invaluable resource to
disseminate information to the public. In reldtion to the subject-matter of this request,
CCR Has issaed various press-releases and open letters on- its-web-site,' its President
published an op-ed,” and CCR immediately set up a web-page on the Gaza Flotilla
Freedom of Iiformation Act requests, including the Request at issue.’® CCR is preparing
an in-depth case page dedicated to the Gaza flotilla, including a legal report, and will
include all responses and follow-up letters between the agencies and CCR, assembling
the information gathered in such a manner as'to render it user-friendly and informative.
. Such a site has been set up in regard to other FOIA requests we have filed.!’

3 Available at www.ccrjustice.org/reports.

14 See hitp://www.ccrjustice.org/newsroom/press-releases/ocr-demands-return-property-and-gvidence-
seized-israel-flotilla; hitp//www.cerjustice. org/newsroom/press-releases/ngos-gathered-kampala-call-end-
impunity-crisis-following-israeli-attack-aid-; and http://erwrw.corjustice.org/newsroom/press-releases/cor-
condernns-israel%2526%62523039%3Bs-killing-freedom-flotilla-participants.

%5 «q7.S. should not condone Israeli attack,” Michael Ratner, June 15, 2010, available at:
http://progressivemediaproject. org/story/us-should-not-condone-israeli-atiack.

16 See hitp://www.ccrjustice.org/newsroom/press-releases/rights-group-files-foia-requests-regarding-israel-
attack-flotilla-delivering-aid-gaza.

17 See, e.g, www.ccrjustice.org/GhostFOIA (FOIA requests related to ghost detention and extraordinary
rendition); www.ccrjustice.org/securecommuumities (FOIA requests related to the “Secure Communities”

iCE program).
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-z Bvenif -a=fee~waiver~required - that-—one ~of - CCR’s.. primary 'activities is
dissemmatmn of information to the public, CCR meets this requirement as well CCR’s
mission findamentally depends on disseminating information to the public.”®--As a not-

_for-profit, public interest legal and public education organization that engages in
litigation, public advocacy, and the production of publications in the fields of civil and
international human rights, one of CCR’s primary activities is informing the public about
civil and international human rights through the numerous mechanisms and forms
described above.

Courts have determined that entities similar to CCR are primarily engaged in
dissemnination of information. See; e.g., EPIC, 241 F. Supp. 2d at 11 (plaintiff, a non-
profit educational institution, who published seven books and issued a bi-weekly
electronic newsletter for eight years and nothing else, qualified as a representative of the
news raedia). See also Leadership Conference on Civil Rights v. Gonzales, 404 F. Supp.
2d 246, 260 (D.D.C. 2005); ACLU v. Dep’t of Justice, 321 F. Supp. 2d 24,29 n. 5
(D.D:C. 2004), A fee waiver because CCR is a representative of the news media would
also satisfy case law and Congressional intent. (See Senator Leahy’s remarks: “an
person or organization which regularly publishes or disseminates information to the
public. . . should qualify for waivers as a ‘representative of the news media.”” National
Sec. Archive v. DOD, 880 F.2d 1381, 1386 (D.C. Cir. 1989);132 Cong.Rec. S14298
(daily ed. Sept. 30, 1986).

Given the context of CCR’s:wide range of activities-engaged in disseminating-amnd-
publishing” informatien through the. methods and—mechanisms described above, the
organization qualifiés as a representative of the news media and is “primarily engaged in-
disseminating information.”

3. Alternatlve!y, CCR is entitled to a Hmitation of processmg fees

- Alternatively, 1f the DOD does not reverse its demal of CCR’s fee waiver request
on the basis of its status as a representative of the news media or pursuant-to the public
interest provision, CCR is entitled to a limitation of processing fees pursuant to 5 U.S.C.
§ 552(a)(4YAXH)XID) (¥[flees shall be limited to reasonable standard charges for
document duplication when records are not sought for commercial use and the request is
made by...a representative of the news media”) and 32 C.F.R. § 286.28(e)(7) (“search
and review fees shall be limited to duplication fees for the first 100 pages for
“representatives of the news media”). CCR is an “entity that gathers information of
potential interest to a segment of the public, uses its editorial skills to turn the raw
materials into a distinct work, and distributes that work to an audience.” National
Security Archive v. Department of Defense, 880 F.2d 1381, 1387 (D.C. Cir. 1989). For
all the reasons set forth herein, CCR fits within this statutory and regulatory mandate, and
fees associated with the processing of this Request should be limited accordingly.

® Available at www.ccrjustice.org/missionhistory and www.cctjustice.org/movement-support.
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Expedlted Mfiocessing

CCR is also entitled to expedited processing of the Request. As set forth in the
Request, there is a compelling and urgent need to inform the public of the policies,
procedures, guidelines, action, responses or instructions given by the federal government
to agencies, departments or divisions, about—preparation, participation or reaction to
attacks on U.S.- registered boats in international waters, to vessels with U.S. citizens.
onboard, or to vessels with civilians, including but not limited fo civilians transperting
‘humanitarian supplies. This Request is urgent in light of on-going inquiries and
discussions reg‘arding the attack, the death of U.S. citizen Furkhan Dogan, and the
detention, m_]urgr and taking of the possessions of U.S. passengers which still have not
been refurned.” This request is urgent in that U.S. citizens or U.S.-registered vessels
must know the support, protection, reactions and any actions or inactions they can expect
from the United States government in the event that they are subject to attack, detention
or deportation. U.S. citizens who had been passengers on the flotilla have due process
rights that are jeopardized as time passes. In light of reports that US citizens are
considering travelling by ship on snmlax n:usszons to that of May 2010, which came under
attack by the Istacli Defense Force,” such information is urgent, and there is a
compelling need to receive responsive information from the DOD.

Further, in light of pending international investigations, whether criminal, civil.or.
disciplinary in nature, and.in lxgnt of the U.Srposition, involvement or assistance in
relation to such an-investigation,”! there is an urgent need to inform the-public of the
policies, procedures, requests, demands or any other responses, actions or inactions, the
United States has made to the govemmen-t of Israel to safeguard evidence gathered in

9 See eg,; “Israeh Govertithent Refises fo Secure Crimpinal Bvidence,” Ann Wright, Aug. 22, 2010,
available at: http://www.commondreams, orﬁ/wew/2010108/22 5. There exists deep concern and a lack of
information about what steps the US had taken to ensure the protection of US citizens, and has taken to
ensure that the death of a2 US citizen is being properly, impartially and thoroughly investigated in a timely
manner; and lack of return of property by US passengers and concern about the status of thatproperty
inclnding the electronic-equipment that we believe likely contains information about the flotilla and the:
attack relevant to amy investigations, and need to determine whether such evidence has been preserved,
tampered with or destroyed, which, in addition to being in the public interest to know, could also impact the
due process rights of those US passengers on board the boats and others, including to bring actions to
remedy the damage they have suffered.
® See, e.g., “Americans organizing ship to Gaza,” July 21, 2010, JTA, available at;
http://www,jta.org/mews/article/2010/07/21/2740136/amreicans-organize-ship-to-join-flotilla-to-
gazaZutm_source=twitterfeed&utm medium=twiiter; Robert Mackey, “American Activists Plan Gaza
Flotilla Ship Named for Obama Book,” New York Times, July 20, 2010, available at:
http://thelede.blogs.nytimes.com/2010/07/20/american-activists-plan-gaza-flotilla-ship-named-for-obama-
book/, See also www.ustogaza.org
2! Statement by the President of the Security Council, S/PRST/2010/9, June 1, 2009, available at:
://daccess-dds-nv.un. org/doc/IINDOC/GEN/N10/382/79/PDE/N1038279.pdf?Opentlement {calling for
*a prompt, impartial, credible and transparent investigation conforming to international standards™).
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relation to the May 31, 2010 attack on the flotilla, including but not limited to the
preservation of property in its original form seized by the government of Israel including

. but not limited to computers, cameras, cell phones, personal devices that have memory
chips, hard drives or other such devices, and to ensure that evidence has not been
destroyed, tampered with, altered or otherwise rendered suspect or unusable in
subsequent investigatory proceedings. The loss of such evidence jeopardizes due process
rights of the U.S. passengers, and other persons, aboard the May 31 flotilla. In light of
the Isracli investigation and the commencement of work by that investigation
commission,” this matter is urgent.

The request clearly relates to a current news story of general public interest and a
subject of ongoing media attention. From the time of the attack on May 31, 2010.and
continuing through the present, nearly every major print, broadcast and web-based media
outlet has covered the attack on the flotilla. Yet, significant questions remain unanswered
about the U.S. knowledge of, role in, and response to the attack. This FOIA Request will
help satisfy the urgent need to have some of those guestions answered.

As stated above, one of CCR’s primary activities is disseminating information,
and therefore, CCR qualifies for expedited processing under 5 US.C. §
552(a)(@YEYV)(ID). Courts have consistently recognized that ongoing media attention to
an issue is an indicator of urgency. See Al-Fayed v. CI4, 254 ¥.3d 300, 308 (D.C. Cir.
2001) (recognizing the fact that an issue “is the subject of current news coverage” is an
important factor-in deciding--whether- compelling need -exists); ACLU .of- Northern
California v. DOD, 2006 WL 1469418, *7 (N.D. Cal. 2006)-(“If anything, extensive
media interest usually is a faci supporting not negating wgency in the processing of
FOTA request”™) (emphasis in original); ACLU v. Department of Justice, 321 F. Supp. 2d
24, 29-31 (D.D.C. 2004) (newspaper articles reflecting public concern a factor supporting

finding of urgency).

- However, even if you find that dissemination of information is not one of CCR’s
primary activities, CCR still is entitled to expedited processing because of humanitarian
need. “Humanitarian need means that disclosing the information will promote the welfare
and interest of mankind.” 32 C.R.F. § 286.4(d)(3)(iv). U.S. citizens er U.S.-registered
vessels must know the support, protection, reactions and any actions or inactions they can
expect from the United States government in the event that they are subject to attack,
detention or deportation. This is especially true since more cargo ships are planning
voyages to Gaza, including in U.S.-registered vessels, with U.S. passengers on board.
The welfare and interests of U.S. citizens and other persons on such humanitarian

2 See, “Statement by the Press Secretary on Israel's investigation into the flotilla incident,” The White
House, Office of the Press Secretary, June 13, 2010 available at: htip://www, whitehouse.gov/the-press-
office/statement-press-secretary-isracls-investigation-flotilla~incident; 1. Lemberg, “Israel opens gfficial
probe into deadly flotilla raid,” CNN, June 28, 2010 available at:
http://www.cnn.com/2010/WORLD/meast/06/28/israel.raid.commission/index html
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~missions is clearly implicated in this- situation, as:evinced by the deaths, injuries and
. detentions of passengers on the May 3 1% flotilla.

. Agam as stated above, your office’s dutles as Well as agreements and cooperation

wzth Israel demonstrate the OSD and the Joint Staff’s office both have the ability and
knowledge to fulfill our request. Therefore, because CCR’s request falls under a
compelling need because one of our primary activities is dissemination of information or,
in‘the alternative, because-of a humanitarian need to promote the welfare and-interest off
mankind, we.are entitled to expedited processing.of this request.

Clarification of Date Range

Finally, the FOIA Response requests clarification of the date range for which
information is requested, stating that “we will interpret [the date range of prior to, on, or
after, May 31, 2010} as meaning seven days prior to and seven days after May 31, 2010.

The following clarification of date ranges is made to the FOLA Request:

- for (1), the date range is all records since January 1, 2010 through the present, as
stated in the Request;

- for (2} — (8);'the date range is-all records from-Jamuary 2008-present;

- for (9), the-date range is.since at least June 1, 2007, as.stated in the Request.

I e’losmg, CCR requests that you reverse your denial of our request for a fee
waiver and expedited processing and that you begin the search of the requested records
with urgency, as statutorily mandated. Requesters note that many-government officials
involved in classification- determinations have been increasingly concerned over the past
few years about the over»class:lﬁeatlon of information that results in- less public
accountability for government conduct.”  Accordingly, Requesters demand that your

* The over-classification of documents was an issue cited by the 9/11 Commission in its final report as one
factor impairing the efficient and effective sharing of information with the American public. See The 9/11
Commission Report, Final Report of the National Commission on Terrorist Attacks Upon the Unites States,
417 (“Current security requirements purture overclassification and excessive compartmentation of
information among agencies”); see also Memorandum from Lawrence J. Halloran to Members of the
Subcommittee on National Security, Emerging Threats, and International Relations, Briefing Memorandum
for the hearing, Emerging Threats: Overclassification and Pseudo-classification, scheduled for
Wednesday, March 2, 1:00 p.m., 2154 Rayburn House Office Building, Feb. 24, 2005 (noting that the
Information and Security Oversight Office’s 2003 Report to the President found that “many senior officials
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.~ office engage-in an‘adequate and.diligent .effort to properly designate -information, to

disclose all responsive documents not properly subject to a FOIA exemption, and to
comply with your obligations to provide segregable information when necessary.

We request a response to this appeal with hven‘.t'yu (20)workmg Vdéys.

Sincerely,

(s (elr

Katherine Gallagher

Senior Staff Attorney

Center for Constitutional Rights
666 Broadway, 7% Floor

New York, NY 10012

Phone: (212) 614-6455

will candidly acknowledge that the government classifies too much information, although oftentimes the
observation is made with respect to the activities of agencies other than their own”).
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Iune0, 2010

" Office-of Freedom of Information
Department of Defense
1153 Deferise Peritagon
Washingror DC 20301-1155-
Tel. (703)696-4689

Re: Freedom of Information Act Request

Dear FOIA Officer:

Thie Center; for Constitution Rights (ECR) (“Requester”) makes this request for
infontiation regarding the May 31, 2010 Israeli military operation that occttred it intérhational
waters in the Meéditerranean Sea-invelving asix-boat flotilla headed 16 Gaza with humanitarian
supplies; including the V) S ~registered “Challenger I aid the Comoroas-registered “Mavi
Marmara,* which was foreefully intercepited by-the Israpl Defense Forces, resulting in the death.
of & passengers-on board the, Mavi Marmara, including one U.S. citizen, and the injury of iary
more; pursuant o the Breedom of Information. Act (FOIA), SUS.C. Sec.552 et séq., and US.

Departinent of- Defense FOIA Regulations, 32-C.ER. Part 286.

e e Gryacificallys, CCR seeks all recotds, regardless of format, medium, or physical
characteristies, ind incliiding electronic records and information, audiotapes, videotapes and

e photographs, that reflect, relate orrefer for-

ke g vy

e (1) Any and all records.sinee January 1,
reports, documerits, discussions, meetings; or other communications, whetherin
person, by phone; mail, instant message; email, or any other miethod, that mention,
refer or relate to any vessels or a flotilla of boats destined for Gaza-in May 2010,
incinding the U.S.-flagged Challenger I. This request-inclides, buit is not litnited to.
records reflecting communications with intef-goverimental organizations, such as the
North Atlantic Treaty Organization (NATO), foreign governments, including but not

" ¥For more information on the attack on the May 31,2010 aftack on the flptilla, Ste, e, "Deaths as Israeli forces:
stori Gaza.aid ship)? BBC News; May 31, 2010, available at! _
sttpt/inews.bbe:co. il il middle_east/| (195838, simm; J. Zacharia; “Israeli thoops vaid aid flptilla headed for Gaza,
kitling niné® Washington Post; Jime:1, 2010, available at! ‘

“Security Gouncil Condemns Acts-Resulting in Civilian.Deaths Duriiig Israeli Operatipn,” Security Council
SC/0040, May 31, 010, available at: ftts//wrw.un.org/News/Presy/does/201 0/589940 0ot Mt

866 broadiway; 7 £, newyork, ny 10012
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limifed to the Government of Isracl, and afiy.comtiunications with' ottier agenoies,,
departments or divisions of the: United States, including but not limited to any
comfriunications which relate 1o possible, planned; orexecuted actions by the 17.8.
goveritnent in the Mediterranean Sea inresponse-to Israel’s military operations at
fegay

ThisTequest also includes bt is tot limited to:

(2) Ay all records reflecting communications, in.afy format, with any member-state
of NATO, including but not limited to Tirkey, priot t6; o, or after May 31, 2010'in
relation fo the U.Si-registered Challenger I ot-any other. vessel which formed:part of
ihe flotiila.of ships headed fowards Gaza it May 7010, including communications
regatding any requésts, notices or indications-from:the Israeli governinent, incldding. '
bysiid throtigh the IDE, of its intentions to block, board or othirwise rediréct the
Us ,‘egi,;gfsmgi vessel to-a destination.other than its infended destination of Gaga, and
any responses to such. sequests, niotices oriridications of actions by the Tsraeli
govemment, and subséquierit 1e$ponses, notices or excharnges. between NATO
=meziibetsw'_ané70r'-NATO headquarters in relation to Israel’s actions towards the
‘flotilla;

(3) Any andl all records reflecting communicatiofis, in any format, with the Isracl Defense
Forces, or any otherdivision, depattthent or representative of the Government of
Tsrael, priot. to, oy ot after May 31, 2010 iu relation to the U.S.:registeted Challenger
I including any 2equests; notices o1 indications from the Istacli govérnment,
incliding-by and-through the IDF, of its intentions to-black, besrd orofierwise:

_ redirect thel;8. -registered vessel to a destination othet than jts-ntended destination
of Gaza, and any tesporises to-such requests, notices or indications of actions by the
{svaeli governnient. Thistequest iticludes, but s not-timited to, communicatiens-by

2t Chaiirinan of the Joint Chiefs of Staffy

(4) Ariy and all recordls reflecting comminications, in any format, with the Jsra¢l Defense:
Forces, or-any-other division, department or representative of the Government of.
Israsl, prior tp, o, or aftér May 31, 2010 in relation to vessels included in the flotilia
of Boats destined to Gaza in May 2010, other-than the U.S.-registered Challenger I,
incliidinig any requests; notices or indications from the Istaeli goveitirhent, iiicluding

668 broadway, 7 {1, new york, ny 10812
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by and through the IDF, of its intentions to block, bozrd or otherwise fedirect any
__vessel 1o a destination other than its intended destination'of Gaza, and anyresponses
- 1o such-requests, nofices or-indications of actions by the Tsraeli government;

(5) Any and all records reflecfing communications in any forniat, with the Istael Defense
Forces, or aother other division, department of representative-of the Government of
Terael, on.or after May 31, 2010, in.relation to the actions that occurred on board esch
of e six boats-of the floiilla, including the U.S-registered “Challenger I iid the
“Mavi Marmara,” inchuding but not limited to information regarding the statusof
1L,S: andsion-U.S. passengers, including ‘the injured and the dead, while-on board the
vessels or ir Israel, incloding in defention or miedical facilities or other fagilities,
folipwing the interception of the flotilla by Istéel;

Forces, ot another-other division, department or represenitative of the Government of
Tstael, on or after May 31, 2010 in relation to Whereabouts, condition and status of the
Chatlengér I, including the property o board thiat véssel and/or belonging to the
passengers on'hoard that vessel,.dnd its: teturn;

(6) Any and all records reflecting compiunications i any format, with the Israel Defense

(7 Any and all records reflecting-communications in-any fotinat, with the Israel Defense
‘Fotces, or-another other division; deparimertt:or represeiitative of the:Government-of
Iszael, on or affer May 31, 2010 in relation to whereabouts; condition and status of
vessels-included in the flotilla of boats.destined to Gaza in May 2010, other than the
U.S -registered Challenger.k; including fiie property on boasd eack Véssel andfot
“belenging to the passengers on board that vessel, and its retany

(8) Any anid.all records reflecting communications, iricluding but not limited to the
(ransmiission o ‘exchange of instractions, guidelines, policy statements.or standard
" operation-procedures, in‘any Formit, with the Israe] Defense Forces, or anothier other
. division, deparfiient of fepresentative of the Government of Isragl; on ot after May
31,2010 in relatio to the preservation and safeguarding of any-and all possible
evidenee or materials seized by or in the possession of Tsragl fromi, related to or
relevantto flie incident, including but fiot limited to computers, cameras, cell phones,
'SIM cards; personal devices, cofmputer disks or memory chips, hard deives or: othef
such devices, s0.as to ensure that evidence has.not been destroyed, tampered with,
altered or otherwise rendered suspect orunusable in any arid.all subsequent
investigatory proceedings, including but sot limired to criminal, civil or
admifiistrative proceedings; and.

{9) Any and all records, including but not limited to plans, reports, comitugications,
instructions-aid documents since at least June 1, 2007 that relate to U.S. actions,
policies, procedures or guidelines: in relation to iriterception, inspection, safe-passage
ot any ofher action or response to:vesséls inthe Mediterranean Sea that bave:as their

888 brodidwdy, 7 1L, new york, ny 10012
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destmatmn Gaza, including but not linited 16 vessels undertaking humamtanan
missions in EeSponse: 10 the Israeli biockade of Gaza

Piease search fot 1esporisive tecoids fegardless of 'fo‘rmat' mediumy; or physical
 chatagteristics. Where possible, please produce records electronically, in PDF or TIF format on:a
CD-ROM. We seeks recoids of any kind, including electronic records, audivtapes, videotapes,
Photographs; including satellite imagery where available,.and back-up tapesi Out xequest
includes any telephone:messages, voice mail Messages, dally agenda and calendirs, information
abouit seheduled meetings and/or disciistions, whetlier in-person or over the_félephane orvia
v1dee~eanference agendas for those: mietings.and/or discussions, participants included in. those
meetmgs and/or discussions; minutes-of any such -meetings and/or-discussions, the topics
ed at those meefings and/or-discussions, email regarding meetings and/ot disedssions;
email facgimiles, cables or other commtnications sent-as & resilt of those meetings and/or.
discussmns, anid {ranscripts atid riptes of any such meetitigs and/or discussions to the extent they
relate to thie aforementionéd requested information.

The Reqaester

The Cérterfor Constiutional Rights (“CCR”) isa not-for-profit, public interest, lagal,
aid: pubhc educatwn organization that engages in litigation, public advoeacy, and thie prodiiction
of publications in the fields of ciyil and international humansights. CCR’s diverse dockets
include Titigation-and advocacy. related to human rights in.tities of atmied conflict 6r oceupation,
as well as.the protection ofhumat nghts defenders, CCR is a-meniber of hurmian fights networks

nationally and-intetnationally, and pmwdes ‘egal suppert’to hugnan rights defenders:and
miovements. One of CCR's primiary activities is the yubhcatmn of newsletters, know-yout-tights
handbooks, legal analysis of current international law issues, and other similar materiats for
public.dissemination. These and-other materials are: available-through CCR's Developmerit,
Communications, and Education & Gutreach Deprtitients. CCR-operates a website; -
www.ccrjustice.otg; which addresses the issugs on which the Center works: The website: mcludes
material.on topical civil and hurhan; rlgh s isspes arid material concerning CCR's work. All of
this material is freely available to the publzc In addition, CCR regularly issues press reledses. add.
operates & listserv of over 50,000 membess and issues “dction, aleits” that riotify- stipportess and
the general public about deve!apments and operations pertaining to- CCRs work: CCR staff
members offen. serve as sources for jotnalist and media ontlets, including on international
humestights.

Fee Waiver

CCR qualifies.as 2 “representatwe[] of the news:media” and the requested records.are not
seught for-cpinmercial use: Accordmgl y, We tequest a waiver of fees onthe gmunds that
disclosure of the requested records is in ‘the public interest. and because disclosure “is likely to
contribute significanfly to the public understanding of the activities-or operations of the

668 broadway, 7 81, new york, ny 10012
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goverimerit 4nd is-not primatily in the commercial interest of the requeste[s].”. S US.C. §
552(a) AN ANiiiy; see also32 C.FR.286:28(d) récords furnished without charge if the
information is in the public intetest; afid disclosure.is not in the commercial inferest of
institution). See; ¢.g., McClélian Ecologival v. Carlucci, 835 F2d 1282, 1285 (9th Cir. .1987),
THé Requesters have a proven track-record of compiling.and disseminating information
to the public about government functiofs and activities, fncluding the-goyemment's record and
position on international huina rights and policy matters, and plans to disseminate any
information-disclosed a8 azesult of this. EOIA request through the:channels described above:.
The Reduésters have unidertaken this work in the public interest atid riot for any private
coriercial interest: Similarly, the primary purpose of this FOIA request is to-obtain information.
1o firther the public’s understanding of the U'S. government’s role i and-response;-to-an
jnternational incident which-involved U.S. citizens, U.8, property; including avessel registered
in accordance. with iritérnationial regulations and entiiled to certain protections under domestic
and Trifernationdl Jaw, and has involyed the United States in fornuilating an inteérriational
fesponse to bott thie May 31, 2010 attack on the flotilla and the blockade of Gaza, As such, the
siibfect of this request concems the operations of thi federal government and expenditures; and
‘the disclosures wilittlikg-lsy contribute o d better understanding of relevant government procedures
by CCR and the.géneral public ii & sighifieant way. '

Thie pubiic hagan interest in knowing about the manniér in whiel the:federal government
prepared, for; and responded to, information tegardinig a possible attack oni the flofilla destined
forGaza in May 2010, The public furthef has.an interest in knowing what steps.the United:
States took, and.contiriués to take, in'secuting the rights and protections of U.S. citizens, and’
their property Vis-h-vis d foréign military. and what steps the; Unifed State$ took to ehsure that.
civilians ofall nationalities engaged in stated humanitarian missions dre protected from attack, in
acriordance with domestic policies and laws, and interfiational hmanitarian Jaw,

<z The publiefurther Zha‘s" an 1ntenest1nknowmg shat the United States pelicy. was, and g, in.
. relatiori.to the bleckade of Gaza, including in relation to the list of prohibited goods. including
bt not limited to' spices, toys and candy that do not have.ra.mil‘it‘ary._\pﬁfg’o‘;se,,jhnd the delivery of

hurnanitarian assistarice to the civilian population of Gaza.

As stated above, the Reguesters have o commercial interest in this matter. The
Requesters will niake any information that they receive asa result of this FOIA request available
to-thé public, including, the press, at no cost. Disclosure in this case therefore meets the statutory
criteria, arid & fee waiver would filfill Congtess” legisiative intent in amending FOIA, See.
Judicial Watch Inc. v Rossotii, 326 F.3d 1300 (D.C. Cir. 20037 (“Congress amended FOTA to
ensute that it be ‘liberally constied in favor of waivers of ‘noncommeroial requesters.”).

~ Alternatively, we request a limitation of processing fees pursudnt to 5U8C. %
552(a)@)(AI(Y(ID.(“[Flees shall be limited to reasonable standard charges for doeument
duplication. when recerds are not sought for. commercial use and the request ismadeby ... a

668 broudway, 741 new vork, ny 10012
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reprcsentatwe of thenews media.””),. CCR is-an *entity-that gathers infoimation of poténtial
‘Taterest to a segment of the-public, uses its editorial skills o nurd the raw materials ingo:a distinet

work, and distributes that-work t6 an atidience.” Nutional Seciirity Arghive v, Departivent of
Defense, 880 F.2d 1381, 1387 (D.C. Cir. 1989). Publishing and disseminating information are-
soiie of otiprinary: acfivities, Asa “representative.of- the news media,” we ﬁt withii this
statutory and regiilatory mandate. Therefore, fees associated with the processing of this Request
should be limited accordingly.

Expedited Processing

Expedited processing of this request is-required because there i & “compélling need” for
the information. 5 U:S.C. § 552(a)(6)(EXi)D). A “compelling: need” is éstablished when there.
exists an “urgency tosinform the public concerning actual of alleged Federal Government
activity,” when the requestex is 4 “person prlmarxly engaged in’ ‘disseminating infermation,” 32
C.F.R. §286.4(d)(3). A requester can also demonstrate compelling need by-a-showing, that the.
information sought is “urgenﬂy needed and invelves: “an imminent ioss of substaitial due
Process rlghts and humanitarian need”” 32.CR.E. § 286 4{d)(3)(w) (“Humamtanan need means
“{hat disclosing the information. will proniote thie welfare and interest of noankind.”™):

Thete is anurgent nieed to inform:the: public of the policies, pr@eedures, guidelinies;,
actiofi, respoiises of instructions given by the federal government to agencies, depamnams or
divisions, about prepatatio; participation or reaction to attacks ofi U. S.- registered boats, in
international «waters, fo-vessels with U.S. eitizens onboard, or to-vessels with civilians, including
but.not limited to civilians transporting humanitatian supplies. This reguest is urgent-in that1ST
citizens-or U.§.-tegistered vessels-must know the-support, protection; reactions. and any.actions.
or-itiactions. they can expect from the United States gevernment i the event that they are subject
1o attack, detention or deportation,

-Further; in light-of pendmg, interfiational investigations, whether erithinal; civil or'
disciplinaryin nature and in Jight of the U.S, position, involvement or assistance in relation to
suchan invéstigation, 3 thete is an urgent need te inform the public of the: pohcxes proceduires,
requests, tlemands or any other responses, actions or inactions, the United States has madeto the
government of Israelto safeguard evidence gathared in relation to the May 31, 2010 attack on.
the flotilla, including but not- lifmitéd to the preservatmn of propeity in its original form seized by
the governmerit of Istael including but riot limited 1o computets, cameras, cell phones, personal
devices that lave memory chips; hard drives or other such devices, and to ensure that evidence
Hias ot been destroyed, tampered with, altered or-otherwise rendered suspect-or unisable in

¥ Statemem by the Premdem: of the Secunty Counc:! SfPRST&OIO/Q, June 1, 2009, available at: hitp#davcessidis.
: 167382779 §279.pdf20penElement (calling for “d prompl, impartial,
Crsdablg and ﬁansparent mvestigatmn conformmg to international standards” )

866 brocidwoy, 7 £l new york, ny 10012
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-subsequent investigatory proceedings. Tn Tight of the antiounced Istaeli investigation and the
. commencement of work by that investiatiori corimission,” this matter isrgent.

- The Rediester ceitifies thia the above information is true and correct to the best of the
- Reguiesters” knowledge: See 32 C.ER: § 286:4(d)(3)(ii).

Conclusion

I£ this Request is denjed in whole or in past, CCR ask that the Departmeint of Defense
justifyall deletions by reference to specific exemptions-of FOIA. ‘The Requgster-expects DoD to
release all segregable portions of otherwise éxempt inaterial, and-reserves the right:to appeal a
decision to-withhold-any tecords or fo'deny the within application for expedited processingand
watver of fees. ‘

If you have any questions regarding the processing of this request, please: contact me at
(Z12) 614-6455. Also, if CCRs request for a fee waiver is niot granted in full, please contact mle
immediately upon makingisuch détetrination. Please furnish all applicdble Records foi
Katherine Gallagher, Staff Attorriey, Center for Constitutional Rights, 666 Broadwiy, 7" Flowor,
New York, NY. 10012 "

Thark you for your prompt atfention to this matter.

.Sin'ceréiy,

Katherine Gallagher .
Staff Attorngy
Center for Constitutional Rights
666° B’rcadway,gﬁ;-‘h Fioor

New York, NY 10012

‘Phone: (2‘12)611-4—64555

¢ See, “Statément by the Press Secretary on.Israel's investigation into'the fotilla ficident,” The White House, Office
of the Press Secretary, June 13, 2010'available.at: http:/ whitehoiise, povith ressoffice/statement-press-
sicretaryistaels-investioation-Hoilla-fncident; 1. Lemberg, “forael opens official probe it deadly fotilla raid”
CNN; June 28,2010 availableatt ‘ '

hittgied/ Wivw,cait.com/2 ‘jiI)m?ORL;ijfmeas;t‘mmszisrael.faid.ccmmissibwz;iam.mml
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EXHIBIT B
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DEPARTMENT OF DEFENSE
OFFECE OF FREEDOM OF INFORMATION
- v 1155 DEFENSE PENTAGON
© WASHINGTON, DC 20301-1155 JUL 192010

Ref: 10-F-1042

Ms. Katherine Gallagher

Staff Attorney -

Center for Constitutional Rights-
666 Broadway, 6 Floor

New York, NY 10612

Dear Ms. Gallagher:

This is an interim response to your- “Freedom of Information Act{(FOIA) request
dated June 30, 2010, submitted by the Center for Constitutional Ri ghts (“CCR”)
(“Requester”). You have requested “information regarding the May 31, 2010 Israeli
military operation that occurred in international waters in the Mediterranean Sea
involving a six-boat flotilla headed to Gaza with humanitarian supplies, including the
U.S. - registered “Challenger I’ and the Comoros-registered “Muavi Marmara” which was
forcefully intercepted by the Israeli Defense Forces, resulting in the death of 9 passengers
on board the Mavi Marmara, mcludmg one ULS. citizen, and the-injury of many more”.
You have requested a waiver of processing fees- pu.rsuant'to 5US:C. § 552(a)(4)(A)iii)
and 32 C.FR § 286.28(d); a limitation of processing fees pursuant to 5 U.S.C. §
552(a)(4)(A)(idT) and 32 C.F.R.§ 286. 28{e)(7); and-expedited processing pursuant to-
32.C.FR § 286:4(d)(3)(ii)-and 28-C.FR § 16.5(d)Gi). I also- understandw%hat'you have

-directly submitied this request to the-U.S. Baropean Command, the U:S. Central~
Command-and the Department of the Navy: Asthis office isthe FOIA office for the
Office of the Secretary of Defense (OSD) and the Joint Staff (JS), we will only conduct.a
search for responsive records held by those organizations. We received your request.on
July 9, 2010, and assigned it case number 10-F-1242,

You have also requested records concerning the preservation and safeguarding of
evidence or materials seized by or inthe possession of Israel; records since June 1, 2007,
relating to U.S. actions, policies, procedures or guidelines in relation to interception,
inspection, safe-passage or any other action or response to vessels in the Mediterranean
Sea that have as their destination Gaza, including but not limited to vessels undertaking
humanitarian missions in response to the Israeli blockade of Gaza; records concerning
advance knowledge of any vessels or a flotilla of boats destined for Gaza; records
concerning communications with inter-governmental organizations relating to possible,
planned, or executed actions by the U.S. government in the Mediterranean Sea in
response to Israel’s military operations at sea; communications concerning the U.S. -
registered Challenger I or any other vessel which formed a part of the flotilla of ships;
communications by the Chairman of the Joint Chiefs of Staff; records concerning the



actions that occurred on board each of the six boats of the flotilla including the -
Challenger I; and records concernin g whereabouts, condition and status of Challenger I,
including the property on board each vessel. I note that you have used a date range “prior
to, on, or after May 31, 2010” in parts of your request and it is unclear what you mean by
that description. Please clarify, or we will interpret this date range as meaning seven days
prior to and seven days following May 31, 2010.

You state that CCR is a not-for-profit, public interest, legal, and public education
otganization that engages-in litigation, public advocacy, and the production of :
publications inthe fields of civil and international human rights.” “That “CCR’s diverse
dockets include litigation and advocacy related to human rights in times of armed conflict
or occupation as well as the protection of human rights defenders” and = CCRisa
member of human rights networks nationally and internationally, and provides legal
support to human rights defenders and movements.” You additionally explain that one of
your primary activities is the publication of newsletters, know-your-rights. handbooks,
legal analysis of current international Jaw issues and other similar materials for public
dissemination and that CCR regularly issues press releases, issues action alerts that nofify
supporters and the general public and that CCR staff members often serve as sources for
journalist and media outlets,

An individual primarily engaged in disseminating information means a person
whose primary activity involves publishing or otherwise disseminating information to-the
- public. Representatives of the news media would normatty qualify as individuals_
primarily engaged in disseminating-information. Other persons must-demonstrate that
their primary activity involves publishing or otherwise disseminating information to-the
public. - As you have stated, CCR is involved in litigation, advecacy related to human
rights, support to human rights defenders and-movements and dissermrmination of
information to the public and-the press. Although you have demonstrated the ability to -
disseminate information, the primary activity of CCR isnot publishing or disseminatin g

media”. Moreover, CCR also does not qualify for a limitation of processing fees on this
basis. Accordingly, I have determined that you should be placed in the “other” category
for fee purposes. |

Regarding your request for a waiver of fees, which I have interpreted as a request
for a waiver of all costs, a fee waiver is appropriate when “disclosure of the requested
information is in the public interest because it is likely to contribute significantly to public
understanding of the operations and activities of the government and is not primarily in
the commercial interest of the requester,” 5 U.S.C. § 352(a)(4)(A)(iiE). A fee waiver is
appropriate when “disclosure of the requested information is in the public interest
because it is likely to contribute significantly to public understanding of the operations
and activities of the government and is not primarily in the commercial interest of the




- requester” 5 U.S.C. § 552(a)(4)(ii). You base your request on furthering the public’s
understanding of the government’s role-in; and response; to an interndtional incident
which involved U.S. citizens and U.S. property; their interest in knowing what steps the
United States took, and continues to take, in securing the rights and protections of U.S.
citizens anid their property and what steps the U.S. took to ensure civilians of all
nationalities engaged in humanitarian missions are protected from attack; and the U.S.
policy in relation to the blockade of Gaza in relation to the list of prohibited goods and
the delivery of humanitarian assistance to the civilian population of Gaza. Although the
subject of the requested recofds may concern the operations or activities of the Federal '
government, these records would not primarily beexpected to be held by OSD or thie
Joint Staff and would not therefore-inform the public of operations of the Federal
government. Therefore, a waiver of fees is denied.

As an “other” fee category requester, vou are afforded two hours of search time
and 100 pages of duplication free of charge. Subsequent processing will be assessed at
the established Department of Defense (DoD) fee rates of: clerical search time-$20 per
hour; professional search time--$44 per hour; executive search time~-3$75 per hour; and
document reproduction at $0.15 per page. I note that you have not agreed to pay fees to
support this request. 1f you wish the search to extend beyond two hours, I ask that you

- make a fee commitment, offierwise, the search will be limited to two hours.

You have requested expedited processing “because there is a “compeHing need”
for the infermation” described iryour request and am“urgency. to inform-the public
. concerning actual or alleged Federal government activity” by a requester who-is primarily
engaged in disseminating information. 32 CF.R. § 286.4(d)(3), ¥ ou have also requested
expedited processing on the basis of an “an imminent loss of substantial due.process
rights and humanitarian need”. 32-€.F.R.§ 286.4(d)(3)(iv}).-

In support of your request for expedited processing you state that there is an urgent
need because “U.8. citizens or U.S.-registered vessels must know the-support, protection,
reactions and any action or inactions they can expect from the United States.government
in the event that they are subject to attack, detention or deportation.” Additionally, that
“in light of pending international investigations” and “in light of the U.S. position,
involvement or assistance in refation to such an investigation” “ there is an urgent need to
inform the public of the policies, procedures, requests, demands or any other responses,
actions or maction, the United States has made to the government of fsrael 1o safeguard
evidence gathered in relation to the May 31, 2010, attack on the flotilla, including but not
limited to the preservation of property in its original form seized by the government of
Isracl...to ensure that evidence has not been destroyed, tampered with, altered or
otherwise rendered suspect or unusable in subséquent investi gatory proceedings.” In light
of the announced Israeli investigation and the commencement of work by that
investigation commission, this matter is urgent.”




e 1 do niot find that you have met the criteria for expg@iﬁé& ﬁfp‘ccfss'iﬁg”on the basis of

" humanitarian need; imminent loss of substantial due process rights; or compelling need - -

- where there exists an urgency to inform the public concerning actual or alleged Federal
government activity when the requester is a person primarily engaged in disseminating
nformation. Although CCR does disseminate information, it is not a primary function of
CCR. In addition, I do not find that you have demonstrated what due process right is in
mminent threat of substantial loss or how records you seek will promote the welfare and
interest of mahkind. The records you seek to support these concerns would not primarily
fall under the authority of the OSD or Joint Staff and are more appropriate-to other
Federal government agencies. For these reasons, your request for expedited processing is
denied.

This Office processes requests on a first-in, first-out basis. At this time, we are
unable to make a release determination on your request within the 20-day statutory time
period as there are unusual circumstances which impact our ability to quickly process
your request. These unusual circumstances are: {a) the need to search for and collect
records from a offices geographically separated from this Office; (b) the need to consult
with one or more agencies or DoD components having a substantial interest in either the
defermination or the subject matter of the records and (c) the complexity of your request.
For these reasons, your request has been placed in our complex processing queue and it
will be worked in the order the request was received. As a matter of information, our
current administrative-workload is apsrogimately’1,730 open requests.

If you are not satisfied with this action, you may appeal to the appellate anthority,
the Director of' Administration and Management, Office of the Secretary of Defense. To
submit your appeal, youghould write directly to_the Deferse Freedom of Informatien

" Policy-Office, ATTN: Mr. James Hogan, 1155 Defense Pentagon, Washington, D:C. | Ty

20101:1155.-Your appeal should be postmarked within 60 calendar days of the date of
this letter, should cite to case number 10-F-1242, and should be clearly marked “Freedom
of Information Act Appeal.

Sincerely,

el T, U
,g{._., ¢ Paul J. Jacobsmeyer
Chief






